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makes no representation or warranty with respect to the webinar or any information or 
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advice and should not act or fail to act based on the information in these materials 
without seeking the services of a competent legal or other professional.
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Webinar Instructions
Technical difficulties? 
• Dial 866.779.3239, or e-mail questions to support@webex.com

Sound Troubles?
• If your sound quality is poor, check your Wi-Fi strength or connect via cable. 
• Call in using the phone number listed under the “Event Info” tab in the upper left-

hand corner.

To return to meeting room window:
• If you are in full screen mode, you may return to the meeting room window by 

clicking the View Meeting Room button located at the bottom left corner of your 
screen.
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Q&A Instructions
• Submit questions through Q&A dialogue box 

• Box is located in lower right corner of screen 

• Do not use the Chat Box

• Be specific

• You may submit your question at any time
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• The Polling Box appears below Q&A Box

• Question will appear on slide and in the Poll 
Box

• Submit answer quickly 

• Results will display in the same location

Polling Instructions
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Benchmarking – Polling Question

QUESTION:  
How familiar are you with the new public charge rule and its requirements?

ANSWERS:

A. I understand it’s a totality of circumstances test, and can explain what constitutes a public charge

B. I’ve read about it. I understand the general concept but cannot explain what benefits qualify as a 
public charge

C. I don’t understand it at all
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Public Charge: Grounds of inadmissibility

• Origin and history of the Public Charge Rule

• February 24, 2020 Update to the Public Charge Rule

• Who is subject to the rule?

• Impact of corporate immigration programs

• Managing the change and uncertainty
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History of the Public Charge Rule

1882 1996 1999 2019 2020

1882 Immigration Act excluded “any 
convict, lunatic, idiot, or any person 
unable to take care of himself or herself 
without becoming a public charge”

1996 Congress expanded criteria and 
mandated the consideration of at least 5 
factors:
• Age
• Health
• Family status
• Education and skills
• Assets, resources, and financial status

Public Charge is a ground of inadmissibility
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History of the Public Charge Rule

1882 1996 1999 2019 2020

1999 Field Guidance: “Primarily 
dependent” standard relied on 2 factors 
only
• Public cash assistance is primary 

source of income
• Long-term institutionalization at 

government expense (nursing home 
or psychiatric facility)

2019 DHS published Final Public Charge 
Rule and new rule implemented on 
February 24, 2020

• Raising the standard for financial 
independence

• Adjudicating officer has broad 
discretion to determine public 
charge
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What is new about the Public Charge Rule? 
• Public charge: a person who has or is likely to receive one or more public benefits for more than 

12 months in the aggregate over any 36-month period at any time in the future

• Totality of circumstances: all relevant factors are considered and weighted, and some factors 
are given “heavy weight” in the balancing of criteria

• Form I-944, Declaration of Self-Sufficiency: Each applicant, including minors must complete an 
18-page declaration of self-sufficiency and provide supporting documents for at least each of the 5 
minimally required factors

• Assets, resources, and financial status: most onerous to document
• Must meet 125% of federal poverty guidelines, or make up difference with proof of other 

assets
• Must consider family size
• Credit History and Credit Score
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The Heavyweights: Negative factors

• Unemployed: Not a full-time student and 
authorized to work, but unable to demonstrate 
current, recent, or reasonable prospect of future 
employment

• Recipient of a public benefit: 
Receipt/approval/certification for at least one public 
benefit for more than 12 months in the aggregate 
within a 36 month period

• Certain medical conditions: Diagnosis with a 
medical condition likely to require extensive medical 
treatment/ institutionalization or interferes with the 
ability to provide for him/herself, or attend school or 
work; and Uninsured with no prospect of obtaining 
private insurance or financial resources to pay for 
foreseeable medical costs

• Public charge: Previous finding of inadmissibility or 
deportability as a public charge
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The Heavyweights: Positive Factors

• Individual current annual income is at least 250% of 
federal poverty guidelines for household size

• Household income, assets, resources, support equal at 
least 250% of federal poverty guidelines for household 
size

• Private Health Insurance

• If under the Patient Protection and Affordable Care 
Act with subsidies in the form of premium tax credits, 
deemed to be a positive factor but not heavily 
weighted
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Nonimmigrant applicants: The Public Benefits Condition

• Nonimmigrants, including H-1B visa holders, seeking to extend or change their status must show that 
they have not received one or more of the listed public benefits for more than 12 months in the 
aggregate within any 36 month period.

• Retrospective inquiry only: have you received any public benefits?

• Not a totality of circumstances test 

• DHS will only consider public benefits received on or after February 24, 2020

• New rule effectively creates a condition to maintain nonimmigrant status

• Typically, non-immigrants are not eligible for the identified public benefits

• Exempt applicants: refugees, asylees, certain self petitioners under the Violence Against Women Act 
and other special categories
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Qualifying public benefits
• Any Federal, State, local, or tribal cash assistance for income maintenance, including: 

• Supplemental Security Income (SSI)
• Temporary Assistance for Needy Families (TANF)
• Federal, State or local cash benefit programs for income maintenance

• Supplemental Nutrition Assistance Program (SNAP or food stamps)

• Section 8 Housing Assistance

• Section 8 Project-Based Rental Assistance

• Medicaid except for: 
• Benefits received for an emergency medical condition
• Services or benefits funded by Medicaid but provided under the Individuals with Disabilities 

Education Act (IDEA)
• School-based services or benefits
• Benefits received by an alien under 21 years of age, or a woman during pregnancy

• Public Housing
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Green Card: Adjustment of status applicants

• Adjustment of Status Applicants must show that they are not likely at any time in the future to 
become a public charge.

• Specifically applicant must show that they are not likely at any time in the future to receive one 
ore more public benefits for more than 12 months during any 36 month period

• Burden is on the applicant

• Prospective look at the totality of circumstances
• Requires balancing of approx. 15 factors
• 7 of 15 factors are heavily weighted
• Adjudicating officer has broad discretion to determine public charge

• Rule applies to each applicant, including minors

• Changed circumstances from time of filing I-485 application until time of adjudication could affect 
outcome
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How is the new rule applied at U.S. Consulates?
• Department of State (DOS) rule mirrors USCIS and applies to

• Applicants for immigrant visas (green card); and
• Applicants for nonimmigrant visas

• DOS established a 4 page Form DS-5540 Public Charge 
Questionnaire 

• Must be completed by applicants for immigrant visas
• May or may not be required by applicants for 

nonimmigrant visas
• Families applying together as a unit only require a single 

Form DS-5540
• No supporting documentation is required unless specified 

on Form DS-5540 (form only asks for evidence of health 
insurance coverage in the US, if applicant has it and tax 
transcripts if applicable)

• Totality of circumstances test and prospective determination 
of whether or not applicant is likely to become a public charge



© 2020 Worldwide ERC®

Case study
• Family of 4: Principal (P), Spouse (SP), and twin 15-yr old Dependents (D)

• Principal (P): $125K annual income, has health insurance, MIT Master’s degree, $63K in credit card 
debt, $128K in student loans, credit score of 558, and repossessed Porsche 

• Spouse (SP): Primary caretaker of children, no recent employment for several years, Liberal Arts 
Degree, proficient in English

• Child 1 (D1): Disabled, receiving Medicaid services under IDEA, student, English proficient

• Child 2 (D2): Student, English proficient 

• Heavily weighted positive factors: 250% FPG (Individual and Household income), Private Insurance
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In the wake of COVID-19

• Federal government enacted broad economic 
relief policies, including direct financial aid 
through tax credit rebates and expanded 
unemployment benefits.

• Excluded from the public charge test:
• Generally, emergency or disaster relief
• Unemployment because it is an earned 

benefit.
• COVID-19 treatment or preventive services
• Stimulus Bill Rebate Payments under 

CARES Act because it is a tax credit

• Enrolling in Medicaid even during pandemic 
may have a negative impact
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Managing the novel change and uncertainty
• Review existing immigration program policies taking into account your tolerance level for cost and 

risk?

• Additional forms and documentary requirements, coupled with additional legal analysis potentially 
impose new expenses

• These attach to your employee, the principal applicant and each dependent family member

• What is your level of support for dependents: should you set new limitations to address the public 
charge rule?

• Should you consider new onboarding procedures and continuing education opportunities for your 
new employees to educate them about the public charge rule and plan ahead of them applying for 
adjustment of status. 
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Impact of the New Rule 

• Longer adjudication processing times

• Potential increase of RFEs (Requests For Evidence), 
which would increase legal costs

• Privacy implications with employee and dependent 
disclosures of financial and health data

• Resetting expectations and mutual understanding about 
dual representation: the employee and the employer

• Increased employee anxiety and possibly more 
inconsistent adjudications
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Thank you for attending! 
Visit the Worldwide ERC® web site at 
www.worldwideERC.org, or contact 

Worldwide ERC® for more information on these topics.  +1.703.842.3400
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