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Webinar Instructions

• Q&A Information
• Button on the lower menu bar

• Follow-up
• Slides and recording will be available online within 24 hours on Worldwide ERC’s site

• Polling
• Polling box will pop up in a window; results will display in the same box
• You can move the polling window to any area on your monitor(s)

• CRP/GMS Information
• CRP credit automatically tracked based on attendance/completion
• GMS credit – title needs to be added to the GMS Renewal Application
• Webinar available for up to two years
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Introduction

Work From Home and Compliance Issues

Compensation Considerations - Current and Future

DOL Wage Regulation is on the Biden Administration’s agenda and 
a proposed rule is expected as early as November
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Poll: Do you allow flexible work 
arrangements? 

A. Yes, fully remote without 
reporting office  

B. Yes, partial remote with 
reporting office 

C. No, must work in office
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Post-Pandemic Planning
Important post-pandemic variables you’re likely considering:

Company Culture 

• Work-from-home or office?
• Flexibility to work in different cities?
• Will you lose talent if you limit flexibility?

Work location

Schedule changes?
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Post-Pandemic Planning
Important post-pandemic variables your immigration counsel wants you to be 
considering:

• Are any of them impacted by work location or schedule changes?
• Would there be an impact on salary as a result of any changes?

What visa types are being leveraged by your population?

• Knowledge of legal requirements? 
• Understanding impact on bottom-line? 

Who is handling and planning mobility decisions?
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Wage Regulation Timeline

October 8, 2020 
Interim Final 

Rule, dramatic 
wage increases 

December 3, 2020 
Federal court 

enjoined 
regulation

January 12, 2021 
Final rule with 
less dramatic, 

but still 
significant, wage 

increases

March 2021 
Biden administration 

delays 
implementation of 

wage hike

June 23, 2021 
Federal court 
vacates rule

July 2021 
DOL reviewing 
and redrafting 

rule
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Wage Regulation - Current Status

• Determining the extent to which the previous version may need to be revised
• Reviewing responses from RFI that ended June 1 on sources of prevailing wages and methods of calculating
• DOL expected to go through formal rulemaking procedures, including notice and comment period
• Regulation would take several months before it becomes final and could have delayed effective date as well 
• Regulation likely to be challenged in litigation

DOL has put wage regulation on agenda with November target date for proposed rule and is 
currently:
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Wage Requirements for Workers

• The “actual wage” is the wage the employer pays to all other individuals with similar experience and 
qualifications for the specific employment. 

• The “prevailing wage” is the wage for the occupational classification in which the H-1B worker will be 
employed in the geographical area of employment.

• The employer must pay whichever amount is greater, based on the best information available at the time of 
filing the application. This is also known as the “required wage” for the H-1B worker. The employer attests 
that it will pay the H-1B worker this required wage on the LCA it submits to the Department of Labor.

Employer must pay H-1B workers the “actual wage” or the “prevailing wage,” 
whichever is higher. 

• Similarly, in the green card process, Employer must pay foreign worker the “offered wage” or the “prevailing 
wage,” whichever is higher. 

Green Card Process
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Wage Levels & Sample Increases
Wage levels are based on the education, experience, and location required for a job. Wage levels determine 
the prevailing wage an employer must pay.

$95k

$120k

$145k

$170k

$140k

$160k

45%

62%

78%

95%
Current Wage Levels Sample increases *

*New salary levels are initial 
estimates from BLS data 

Level 1 17%

Level 2 34%

Level 3 50%

Level 4 67%

$180k

$210k
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Work Location Impacts

• Different minimum wage levels for all employees, depending on location.

Work location influences required wage level.

• Considered an employee in their location of residence, not your business location.
• Determines prevailing wage for foreign nationals.

Remote workers

• A physical work location is still required.

PERM Process
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Potential Impacts on Companies

Mobility issues

Green card impact

Increasing salary for one group can lead to increases across the 
board

Talent retention
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Poll: Which of the following is most 
important to you? 

A. Wages B. Retention C. It’s not on my radar
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Expected Consequences

• Wage dispute could lead to other legal trouble or vice versa
• Whistleblowers

All filings are FOIA accessible

• Job applicants seeking to disrupt foreign national hiring

Anti-immigrant sentiment

• Risks of losing other employees besides H-1B employees

Wage competition

• Government scrutiny, audits, and site visits

Additional compliance concerns
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Planning: What to Do Now

• Consider whether benefits (retaining and attracting employees) outweigh consequences (wage impacts) of 
flexible work policy

Evaluate work location policy

• What adjustments will you need company-wide for equitable salaries?

Consider which employees will be affected by wage increases

• Job postings must indicate degree field and cannot be overly broad
• Review current start date timelines and salaries with recruiters

Improve job postings

Plan for increased chance of RFEs and denials once new wage rule takes effect

Prepare for impacts to workforce—and to bottom line
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Planning: Explore Alternate Strategies

• Transfer strategy
• Ensure employees can shift to another location if they receive a H-1B denial

• Alternate visa categories
• Alternate wage surveys
• Review compensation for potential restructure to include additional benefits as part of wages
• Consider reclassifying under a different SOC code.

Consider alternate strategies for foreign workers with prevailing wage increase:
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Thank You!

Jessica Mullins-Ta
Partner
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Tiffany Lam-Bentley
Senior Associate

469.505.2343
tlambentley@bal.com

Kyle Klaudt        
Senior Associate

469.290.9492
kklaudt@bal.com



Thank you for attending! 
Visit the Worldwide ERC® web site at 
www.worldwideERC.org, or contact 

Worldwide ERC® for more information on these topics.  +1.703.842.3400
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